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Abraham Grossman d/b/a Bruckner Nursing Home
and Local 1115, Joint Board, Nursing Home
and Hospital Employees Division

Local 144, Hotel, Hospital, Nursing Home & Allied
Health Services Union, S.E.1.U., AFL-CIO and
Local 1115, Joint Board, Nursing Home and
Hospital Employees Division. Cases 2-CA-
13636 and 2-CB-5808

July 16, 1982

DECISION AND ORDER

On October 23, 1975, Administrative Law Judge
Almira Abbott Stevenson issued the attached Deci-
sion in this proceeding. Thereafter, Respondent
Union filed exceptions and a supporting brief.

The Board has considered the record and the at-
tached Decision in light of the exceptions and brief
and has decided to affirm the rulings, findings, and
conclusions of the Administrative Law Judge only
to the extent consistent herein.

The facts of the case are not in dispute and may
be briefly summarized as follows:

In the spring of 1974, Local 144, Hotel, Hospital,
Nursing Home & Allied Health Services Union,
S.E.1U., AFL-CIO (hereinafter referred to as
Local 144), and Local 1115, Joint Board, Nursing
Home and Hospital Employees Division (herein-
after referred to as Local 1115), began organiza-
tional activities at Respondent Employer’s nursing
home facility in New York, New York. In early
September 1974, Local 144 notified the Employer
that it possessed a majority of signed authorization
cards, and a date was set for a card count. Shortly
thereafter, Local 1115 sent a mailgram to the Em-
ployer which stated that it was engaged in organi-
zational activity among the Employer’s employees
and that the Employer should not extend recogni-
tion to any other labor organization. On September
23, 1974, Local 1115 filed charges against the Em-
ployer and Local 144 alleging violations of Sec-
tions 8(a)(1) and 8(b)(1}(A) through interference
with the employees’ right to select a union of their
choice.

The card count was conducted on September 27,
1974, by an extension specialist of the New York
State School of Industrial and Labor Relations.
Thereafter, the exiension specialist informed the
Emnployer that Local 144 represented a majority of
its employees. Local 144 subsequently requested
negotiations, but the Employer refused pending the
outcome of the unfair labor practice charges filed
by Local 1115.

On November 29, 1974, the unfair labor practice
charges filed by Local 1115 were dismissed by the
Regional Director. Negotiations between Local 144
and the Employer commenced shortly thereafter

262 NLRB No. 115

and culminated in the execution of a collective-bar-
gaining agreement on December 18, 1974. Local
1115 then filed, on March 7, 1975, the charges at
issue in this proceeding.

On September 27, 1974, the date of the card
check, Respondent Employer had approximately
125 people in its employ. At that time, Local 1115
had two authorization cards, while Local 144 pos-
sessed signed authorization cards from approxi-
mately 80 to 90 percent of the Employer’s employ-
ees. No representation petition was filed on behalf
of either labor organization in this proceeding.

With respect to the foregoing facts, the Adminis-
trative Law Judge found that Lccal 1115 possessed
a “colorable claim” to representation herein based
on its continuous efforts to obtain emplovee sup-
port during the fall of 1974, and the fact that it had
actually obtained a few authorization cards. The
Administrative Law Judge concluded that the Em-
ployer “by executing a collective-bargaining agree-
ment . . . in the face of a real question concerning
representation which had not been settled [by] the
special procedures of the Act” had rendered un-
lawful assistance to Local 144 in violation of Sec-
tion 8(a)(2) of the Act. In what has become a
standard remedy in this type of setting, the Admin-
istrative Law Judge ordered that the Employer
cease giving effect to the collective-bargaining
agreement with Local 144, and further ordered the
Employer to withdraw and withhold recoguition
from Local 144 unless and until it has been certi-
fied in a Board-conducted election.

In this and a companion case, RCA del Caribe,
Inc., 262 NLRB No. 116 (1982) (Chairman Van de
Water and Member Jenkins dissenting), we under-
take a reevaluation of what has come to be known
as the Midwest Piping! doctrine, a rule which, in
one form or another, has been part of Board law
for over 35 years. In RCA del Caribe, we set forth
a new policy with respect to the requirements of
eriployer neutrality when an incumbent union is
challenged by an “‘outside” union. In this case, we
will focus our attention on initial crganizing situa-
tions involving two or more rival labor organiza-
tions.

As originally formulated, the “Midwes: Piping
doctrine” was an attempt by the Board to insure
that, in a rival union situation, an employer would
not render “aid” to one of two or more unions
competing for exclusive bargaining representative
status through a grant of recognitior: in advance of
a Board-conducted election. In Midwest Piping
itself, the Board found that an employer gave un-
lawful assistance to a labor organization when the

! Midwest Piping and Supply Co., Inc., 63 NLRB 1060 (1945).
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employer recognized one of two competing labor
organizations, both of which had filed representa-
tion petitions, and both of which had campaigned
extensively for the mantle of exclusive bargaining
representative. In the context of that case, we held
that the employer had arrogated the resolution of
the representation issue, and that a Board-conduct-
ed election was the “best” means of ascertaining
the true desires of employees. We further stated
that employers presented with rival claims from
competing unions (in the form of representation pe-
titions) should follow a course of strict neutrality
with respect to the competing unions until such
time as the “real question concerning representa-
tion” had been resolved through the mechanism of
a Board-conducted election.?

In cases that followed soon thereafter, we ap-
plied the principle that the duty of strict employer
neutrality and the necessity of a Board-conducted
election were operative only when a representation
petition had been filed with the Board, and further
noted that the “doctrine” should be “strictly con-
strued” and “sparingly applied.”3

In subsequent decisions, the Board removed the
requirement that a representation petition actually
be filed, stating that a petition was not a prerequi-
site to the finding of a “real” or “genuine” question
concerning representation.* The removal of the
prerequisite of a petition stemmed in part from the
need to recognize the existence of a rival union
contest even before formal invocation of the
Board’s election procedures so as to insure that
those procedures would be available. If more than
one union enjoyed at least some employee support,
we perceived a Board-conducted election as the
best way, often the only way, to guarantee employ-
ees a fair and free opportunity to make the final
choice of a bargaining representative. Although
often unstated, another reason for removing the pe-
tition requirement in a rival union setting was to
preclude the serious possibility of employet abuse
where no petition had been filed. Often we were
faced with the scenario of a union presenting a sub-
stantial showing of majority support based on cards
which the employer would reject while invariably
professing a preference for the Board’s election
procedures. A short time thereafter, the employer
would recognize another union and, typically, sign
a contract in a remarkably accelerated bargaining
process. This scenario was played once too oftemn,
so we determined that in order to protect the

democratic right of employees to their own collec-

2 Midwest Piping and Supply Co., Inc., supra.

3 Ensher, Alexander & Barsoom, Inc., 74 NLRB 1443 (1947).

* See, e.g., Pittsburgh Valve Company, et al., 114 NLRB 193 (1955), en-
forcement denied 234 F.2d 565 (4th Cir. 1956).
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tive-bargaining representative, and to preven
ployer abuse, we would require an election
ever there were two or more unions: om’ the
and each had some support or orgamzatlon
est in the unit sought. We defined the: i
that a union must have to trigger the operati
the Midwest Piping doctrine as a “colorable’ cl:
a claim that was not “clearly unsupportable,” or
claim that was not “naked.”® Thus, we held th
the original Midwest Piping requirement of st
employer neutrality would be operative wher
question concerning representation existed ‘even
though no petition had been filed unless and un
Board-conducted election had been held and’
results certified. '
Difficulties with this modification of the. origi
Midwest Piping decision arose in defining precisel
what 'was meant by the terms “naked
“clearly unsupportable claim,” and color
claim.” Inevitably we were called upon to m
close judgments as to whether 8 cards ini a. unit-
over 90 employees made a colorable clain
whether prior organizational activity constitut
clearly unsupportable claim,? or whether an
pressed interest in organizing a certain grou
employees was simply a naked claim,® While ate
tempting to maintain flexibility and to decide th
questions on a case-by-case basis, we were unable
to provide employers, unions, and employees al
with clear standards that would enable them to ¢
cern the fine line between a colorable claim and
naked one. e
Extending the Midwest Piping doctrine frequently
allowed a minority union possessing a few car
forestall the recognition of a majority union in 8
effort either to buy time to gather more support fo
itself or simply to frustrate its rivals. For instan
here, where one union enjoys overwhelming sups
port and the other has but a few cards, collective
bargaining would be delayed until the 8(a)(2)
charge has been resolved and the results of a later
Board-conducted election have been certified. This
delay would occur simply because an employer has
done what in the absence of a rival claimant it may
(but by no means has t0) do in recognizing a ma»
_]orlty union based on authorization cards. Ironicale
ly, in this factual setting, invoking *“employee free
choice” to justify Board intervention would clearly
impede and frustrate the expression of employee
preference, as well as the collectlve-bargammg

re

§ Playskool, Inc., a Division of Milton Bradley Company, 195 NLRB 60
(1972), enforcement denied 477 F.2d 66 (7th Cir. 1973).

8 American Bread Company, 170 NLRB 85 (1968), enforcement desled
411 F.2d 147 (6th Cir. 1969).

7 Playskool, Inc., supra.

8 Robert Hall Geniilly Road Corporation, d/b/a Robert Hall Clothes; o
al, 207 NLRB 692 (1973). .



ess: For here, wheré ‘employees have made a
choice and’ the employer- has recognized that
ice, the ultimate aimsof that choice—the estab-
ment of a collective-bargaining relationship and
benefits: flowing - therefrom—could not be
shieved because another union has a “colorable
laim’* to representation. ‘
Meanwhile, circuit -~ courts- refused to enforce
many of our decisions based on “modified” Mid-
est Piping violations.. The courts took a distinctly
different approach . to- the problems presented by
the rival union situation.®. Whereas the Board
viewed the matter in terms of protecting employee
free choice and the integrity and efficacy of our
ection process,: the courts took the view that the
question concerning representation was resolved
whenever an employer recognized a bona fide ma-
jority claimant and had not actually aided, in the
traditional 8(a)(2) sense of that word, the recog-
nized labor organization. At the point an unassisted
majority union had been recognized, the courts
onsidered the matter ‘settled, and the question con-
cemmg representation resolved 10 However, reiter-
ating its concern for the Section 7 rights of em-
ployees and employer manipulation of the recogni-
tion process, the Board held to the view that our
election machinery was still the optimum means of
resolving the rival union representation question.}?
Just as often as the Board reaffirmed its adherence
“to the now “modified” Midwest Piping doctrine,
however, the courts of appeals refused to enforce
our decisions finding 8(a)(2) violations on this
basis.12

We have reviewed the Board’s experience with
Midwest Piping with a desire to accommodate the
view of the courts of appeals in light of our statu-
‘tory mandate to protect employees’ freedom to
. select their bargaining representatives and in har-
mony with our statutory mandate to encourage
collective bargaining. Having identified the diffi-
cult problems in this area, it is the Board’s task tc
reconcile the various interests of policy and law in-
volved in fashicning a rule which will give, as far
as possible, equal consideration to each of those in-
terests in. the light of industrial reality. We have
concluded that this task has not been accomplished
through the modified Midwest Piping doctrine. Ac-
cordingly, we will no longer\find 8(a)(2) violations
in rival union, initial organizing situations when an

® See, e.g., American Bread Company, supra; Pittsburgh Valve Comipany,
supra; Picvskool, Inc., supra; Inter-Island Resorts, Ltd., d/b/a Kona Surf
Hotel, 201 NLRB 139 (1973), enforcement denied 507 F.2d 411 (5th Cir.
1974).

10 4ir Master Corporation. etc., 142 NLRB 181 (1963), enforcement
denied 339 F.2d 553 (3d Cir. 1964).

11 See Inter-Island Resorts, Ltd., d/b/a Kona Surf Hotel, supra at fn. 12.

12 E.g., Suburbor Transit Corp., 203 NLRB 465 (1973), enforcement
denied 499 F.2d 78 (3d Cir. 1974), cert. denied 419 U.S. 1089.
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employer  recognizes a labor organization  which
represents an: uncoerced, unassisted ~majority;
before a valid petition for an election has been filed
with the Board.1® However, once notified of:a
valid petition, an employer must refrain from rec-
ognizing any of the rival unions. Of course, we will
continue to process timely filed petitions and- to
conduct elections in the most expeditious manner
possible, following our normal procedures with re-
spect to intervention and placement of parties on
the ballot. ‘

Making the filing of a valid petition the opera-
tive event for the imposition of strict employer
neutrality in rival union, initial organizing situations
will establish a clearly defined rule of conduct and
encourage both employee free choice and industrial
stability. Where one of several rival labor organiza-
tions cannot command the support of even 30 per-
cent of the unit, it'will no longer be permitted to
forestall an employer’s recognition of another labor
organization which represents an uncoerced major-
ity of employees and thereby frustrate the estab-
lishment of a collective-bargaining relationship.l4
Likewise, an employer will no longer have to guess
whether a real question concerning representation
has been raised but will be able to recognize a
labor organization unless it has received notice of a
properly filed petition.

On the other hand, where a labor organization
has filed a petition, both the Act and our adminis-
trative experience dictate the need for resolution of

13 Although an employer will no longer automatically violate Sec.
8(a)(2) by recognizing one of several rival unions before an election peti-
tion has been filed, we emphasize that an employer will still be found
lizble under Sec. 8(a)(2) for recognizing a labor organization which does
not actually have majority employee support. International Ladies® Gar-
ment Workers® Union, AFL-CIO |Bernhcrd-Altmann Texas Corporation] v.
N.LR.B,, 366 US. 731 (1961). This longstanding principle applies in
either a single or rival union organizational contcxt and is unaffected by
the revised Midwest Piping doctrine announced in this case. For instance,
if ‘an occasion arises where an employer is faced with recognition de-
mands by two unions, both of which claim to possess valid authorization
card majority support, the employer must beware the risk of violating
Sec. 8(a}{(2) by recognizing either union even though no petition has been
filed. In such a situation, there is & possibility that the claimed majority
support of the recognized union could in fact be nonexistent. Consequent-
ly, the safe course would be simply to refuse recognition, as clearly au-
thorized under Linden Lumber Divison, Summer & Co. v. N.L.R.B., 419
U.S. 301 (1974). Either of the unions or the employer could then file a
representation petition.

!4 The filing of a valid petition-by at least one of the competing unions
indicates that it has substantial support in the petitioned-for unit. Based
on broad experience in conducting elections, we have defined “substan-
tial” in a representational context to mean that & union has at least 30-
percent support in the unit sought. The 30-percent figure was arrived at
pragmatically by the Board as a measure of whether or not there is suffi-
cient union support to justify the effort and expense of a Board-conduct-
ed election. Experience showed that, when no labor organization had at
least 30-percent support. the chances of achieving majority support for
union representation were too remote-to justify an election. We likewise
regard the failure of a rival union to muster at least a 30-percent showing
of interest to be a reliable indication that an election held solely st that
union’s request would be unnecessary.
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the representation issue through a Board election
rather than through employer recognition. When a
union- has  demonstrated substantial support by
filing a valid petition, an active contest exists for
the employees’ allegiance. This contest takes on
special significance where rival unions are involved
since there an employer’s grant of recognition may
unduly influence or effectively end a contest be-
tween labor organizations. As long ago as 1938, the
Supreme Court noted that, in enacting Section

8(a)(2) and (1) of the Act, Congress had been influ- -

enced by “data showing that once an employer has
conferred recognition on a particular organization
it has a marked advantage over any other in secur-
ing the adherence of employees, and hence in pre-
venting the recognition of any other.”!®> Without
questioning the reliability of authorization cards or
unduly exalting election procedure, we believe the
proper balance will be struck by prohibiting an em-
ployer from recognizing any of the competing
unions for the limited period during which a repre-
sentation petition is in process even though one or
more of the unions may present a valid card major-
ity.18 , ‘

In addition to avoiding potential undue influence
by an employer, our new approach provides a sat-
isfactory answer to problems created by execution
of dual authorization cards. It is our experience
that employees confronted by solicitations from
rival unions will frequently sign authorization cards
for more than one union. Dual cards reflect the
competing organizational campaigns. They may in-
dicate shifting empioyee sentiments or employee
desire to be represented by either of two rival
unions. In this situation, authorization cards are less
reliable as indications of employee preference.
When a petition supported by a 30-percent show-
ing of interest has been filed by one union, the reli-
ability of a rival’s expression of a card majority is
sufficiently doubtful to require resolution of the
competing claims through the Board’s election
process.

Our reevaluation of the Midwest Piping doctrine
to find the proper balance between statutory pur-
poses is entirely consistent with the judicial accept-
ance of authorization cards as at least one reliable
indicator of employee sentiment. At the time of the
original Midwest Piping decision and even up until
1969, reliance on authorization cards as an appro-
priate measure of employee support had not re-
ceived the sanction of the Supreme Court. After

36 N1 R.B. v. Pennsylvania Greyhound Lines. Inc., 303 U.S. 261 (1938).

16 Unlike the situation presented in RCA del Caribe, supra, there is no
incumbent union here and, consequently, interference with an existing
collective-bsrgaining relaticnship is noi an interest to be weighed.

Gissel'™ and Linden Lumber,*8 it was settled
while a Board-conducted election was still the o
mum vehicle for ascertaining employee preft
ences, it was certainly not the sole means to tl
end. The phenomenon of dual cards in-a byl
union organizational setting must be taken:
count, but can no longer solely justify our absc
refusal to rely on cards in Midwest Piping situati
particularly since we regard them as a reli
means of ascertaining the wishes of a majorit
employees in other organizational settings. Howev
er, while some courts of appeals have expressed th
view that an employer may lawfully recognize on
of two or more competing labor organizations eve
in the face of a pending petition,*® our view co;
tinues to be that, once a properly supported
tion is filed, the employer may not circumvent a
election by granting recognition to one of the com
peting unions. o o
In sum, under our new formulation, the du
strict employer neutrality and the necessity for a:
Board-conducted election attach only when a pro
erly supported petition has been filed by one or
more of the competing labor organizations. Wh
no petition has been filed, an employer will be free
to grant recognition to a labor organization with an
uncoerced majority, so long as it does not render
assistance of the type which would otherwise vio-
late Section B(2)(2) of the Act. ™ . ... :
Applying the principles outlined above to- th
facts of the instant case, it is clear that no petition
was filed by either of the rival unions and that the
Employer recognized a clear majority claimant i
extending recognition to Local 144. Accordingl
inasmuch as no petition was filed and recognition
was granted to a labor organization with an un-
coerced, unassisted majority, we shall dismiss the
instant complaint in its entirety. i

ORDER

Pursunant to Section 10(c) of the National Labor
Relations Act, as amended, the National Labor Re-
lations Board hereby orders that the complaint in
the instant case be, and it hereby is, dismissed.

MEMBER JENKINS, concurring:

I concur in the dismissal of the instant complaint
in view of the fact that the Charging Party Union
did not possess the requisite showing of interest to
raise a question concerning representation at the

17 NI R.B. v. Gissel Packing Co., Inc., 395 U.S. 575 (1969).

38 Linden Lumber Division, Summer & Ca. v. N.L.R.B,, supra.

1% See, e.8., District 50 United Mine Workers of America [Pittsburgh
Valve Company} v. N.L.R.B., 234 F.2d 565 (4th Cir. 1956); N.L.RB. v.
Indianapolis Newspapers, Inc., 210 F.2d 501 (7th Cir. 1954); N.L.R.B. v.
Siardard Steel Spring Ca., 180 F.2d 942 (6th Cir. 1950). )
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ume of recogniticn and because of the lack of evi-
Jence that a minority union was recognized.

As 1 indicated in RCA del Caribe, Inc., 262
N1 RB No. 116 (1982), a substantial degree of sup-
port is necessary in a two-union situation to raise a
penuine issue of representation; I have proposed 15
pereent as sufficient; clearly, it must be more than
the de minimis we have been accepting.

DPECISION

STATEMENT OF THE CASE

ATMIRA ABBOT STEVENSON, Administrative Law
fudpe: A hearing was held in this proceeding on August
4. % 6, and 12, 1975, in New York, New York. The
harges were filed in Cases 2-CA-13636 and 2-CB-5808
March 6, and served on the Respondents March 7, 1975.
An order consolidating cases and conselidated complaint
and notice of hearing was issued May 30, 1975. The
hearing was thereafter noticed for August 4, 1975,

I'he issue is whether or not, under the rule of Midwest
iy and Supply Co., Inc., 63 NIL.RB 1060 (1945), the
Kespondent Cosnpany violated Section 8(a)(1), (2), and
t\}, and the Respondent Union viclated Section
st D{A) and {2) of the National Labor Relations Act,
a» amended, by executing a collective-bargaining agree-
ment December 18, 1974, which contained a2 union-secu-
nity clause. For the reasons explained below, 1 find that
the Respondents violated the Act as alleged.

Uipon the estire record, including my observation of
the demeanor of the witnesses, and after due considera-
tnn of the oral arguments of the parties and the briefs
Iled oy the Respondents, 1 make the following:

FINDINGS OF FACT AND CONCLUSIONS OF Law
L JURISDICTION

I'he Respondents admit, and 1 find, that Abraham
tirossman, an wndividual, is a proprietor doing business
under the trade name and styie of Bruckner Nursing
Home. the Employer herein; that the Emplover main-
ramy an effice 2nd place of business at 1010 Underhill
Avenue, New York, New York, where it is engaged in
moviding heaith care for the aged and infirm; that since
about July .‘3‘. 1974, the day thf‘ F'np!owr commenced
acrations, | Gerived in excess of §500,000
Il BIOVIG ith ¢ o the aged and infirm, por-
Chased good G matamais valucd m oexcess of $50,000,
ot which geods and materials valved in excess of §10,000
were received from enterprises located in the State of
New York which received seld goods and materials di-
rectly from 2s other than New York State. Tie per-
hes adints, concluce, that the Kespondent Employ-
ergaged in commerce within the mean-
e ef Sect.\,fn 2(2), (6}, amct {7y of the Act.

. LABOR QRGANIZATIONS

Vhe parties sdmii, and 1 conclude, that the Respond-
ent Union Local 144, Hotel, Hospital, Nursing Home &
Allied Health Services WUnion, S.E.LU., AFL-CIQ, and
the Chargiag Party, Local 1115, Joint Board, Nursing

Home and Hospital Employees Division, are labor orga-
nizations within the meaning of Section 2(5) of the Act.

I11. THE UNFAIR LABOR PRACTICES!

A. Facts

The parties admit, and 1 find, that Abraham Grossman,
owner-administrator, and Moshe Zakutinsky, executive
housekeeper, are agents of the Respondent Company. I
find that James Pagan, business representative, is an
agent of the Respondent Union Local 144; and that Wil-
Jiam Morales, business representative, is an agent of the
Charging Party Local 1115.

The Bruckner Nursing Home was built dering the fall
of 1973 and spring of 1974. It began to hire emplovees in
the late spring, and began to operate as a nursing home
about July 9, 1974. Both Local 1115, the Charging Party,
and Local 144, the Respondent Union, began organizing
drives among the registered nurses, licensed practical
nurses, aides, orderlies, housekeeping, and kitchen (di-
etary) empioyees in the spring.

Cn an unspecified date in early September 1974, James
Pagan, for local 144 which had represented employees
employed by Grossman in a previous nursing home, in-
formed Grossman that Local 144 represented a majority
of the Bruckner employees. As the resuit of a subsequent
conversation between Pagan and Grossman's attoruney,
Karassik, a date was set for a card count.

Meanwhife, on September 11, 1974, Local 1115 sent a
mailgram to the Respondent Company siating as follows:

This is to inferm you that Local 1115 Joint Board
Nursing Home and Hospital Employzes Division is
engaged in an organizational drive and has an inter-
est in vour c¢mployees accordingly do not extend
recognition t¢ any other group or organization and
election by the Natiosal Labor Relations Board is
the only method that made [sic] be used to deter-
mine who shall be the collective bargaining repre-
sentative.

Cn September 23, 1974, Local 1115 filed unfair labor
practice charges in Cases 2-CA-13455 and 2-CB-5678
apainst both the Respondents alleging vioiations of Sec-
tion 8(a)(1) and 3(b)(1}(A) by interfering with the Sec-
tion 7 rights of the Bruckner employees to setect a union
of their choice.

On September 27, 1574, the cerds ohbtained by Loca!
144 were counted by Edward Gonzales, Jr., extension
specialist of the New York State School of Industrial and
Labor Kelations, Cornell University, in the presence of
Local 144 Business Representative Pagan and Abraham
Grossman. Gonzales compared the signatures on the
cards with specimens on W-4 forms of employees in the
unit described above. No representative of Local 1115
was invited or present, and no signed Local 1115 author-
ization cards were presented or considered. In a letter
! The evidence is substantially uncisputed except where specifically re-
ferred to. Pursuant t¢ agreement of the parties at the hearing, the Re-
spondent Employer's payroll for the weck ending December 3. 1974, is
hereby receivid in evidence as 5.C Exh. 57
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dated October 3, 1974, Gonzales advised the Respond-
ents the card check revealed that Local 144 represented
a majority of the employees in the unit. Although Local
144 representatives requested Grossman and his attorney
to begin negotiations, they were not accorded recogni-
tion and were advised that there would be no negotia-
tions while unfair Jabor practice charges were pending.

By letters dated November 29, 1974, the Regional Di-
rector advised the parties that no complaint would issuve
on the unfair labor practice charges in Cases 2-CA-
13455 and 2-CB-5678. The Regional Director stated,
among other things, that:

The evidence does not tend to establish that the
above-named Company violated the Act as al-
leged. . . . The evidence establishes that no indi-
vidual in a position to responsibly act for the Com-
pany has unlawfully aided, or assisted Local 144
. . . in its organizational campaign. Further, al-
though the matter was not specifically alleged in
[the] charge, the investigation failed to disclose any
evidence that the Company unlawfully recognized
or bargzined with Local 144 while your organiza-
tion was actively involved in a competing organiza-
tional drive. However, in the event that the Compa-
ny subsequently engages, in disparate treatment of
any of the interested unions, the facts uncovered by
the investigation of this charge will be reappraised
in connection with any new charge that may be
filed.

Shortly after receiving the dismissal letters from the
Regional Director, Grossman and Karassik entered into
negotiations with Pagan and other representatives of
Local 144. On December 18, 1974, the parties executed a
collective-bargaining agreement which contained a
union-security provision requiring membership in Local
144 as a condition of continued employment on and after
the 31st day of employment. In accord with this provi-
sion, Grossman informed the Bruckner employees that
they have to join Local 144 after 31 days of employ-
ment, and remitted dues to Local 144 pursuant to em-
ployees’ checkoff authorizations.

This record does not show how many authorization
cards Local 144 obtained, and 1 can place no reliance on
the self-serving ball-park percentage figures recited by
Pagar whc obtained most of the Local 144 cards, all
before the card check. It is clear, however, that Locai
1115 was also engaged in an organizing campaign among
the Bruckner employees and continued to obtain authori-
zation cards, as found below. I do not credit Morales’
testimony as to the frequency with which he allegediy
visited the premises, because it was uncorrcborated, in-
consistent, and 1 do not believe his recollection of events
was accurate; but 1 find that he did go there cccasional-
Iy, trying to sign employees up. Mcreover, he sent sever-
al people who had worked at other places represented
by Local 1115 or who were friends of his 10 apply for
jobs at Bruckner, and some of them were hired. In addi-
tion, he called a meeting on November 26, 1974, at a
luncheonette nearby which 8 or 10 employees attended;
and he personally obtained a few authorization cards.

The bulk of the Local 1115 cards were obtained by,
employee, Adriano” Castillero (also referred to’ in'‘the
record as Castillano). There is no credible’ evidence;
however, that management was aware of either Moral'
or Castillero’s activity in this respect.? Lo
The record contains the following evidence as to aus
thorization cards obtained by Local 1115: On September
11, 1974, the date of Local 1115’s mallgram adv1smg
Bruckner of its organizational drive, it was in possession
of authorization cards signed by two employees, Hector
Henriques, who had already left Bruckner’s employ, and
Adriano Castillero. On September 27, the day of the
Local 144 card check, Local 1115 authorization cards
had been signed by 9 additional employees,® for a- total
of 10 current cards. Three of the signers testified: that
they also signed authorization cards for Local 144, one
before and two after they signed for Locatl 1115.-Th
Bruckner payroll for the week ending September 24,
1974, lists approximately 125 employees in the unit.4..
The evidence establishes that between September 2
and November 29, 1974, Local 1115 obtained 13 more
valid cards from employees still on the payroll on |
latter date.® Nine employees who signed these cards
tified they also signed Local 144 cards—five before ¢
three after they signed for Local 1115; one was not sure
whether it was before or after. As two of the employees
who signed valid cards between September 11 and 27
left Bruckner before November 29, Local 1115 had:21
current cards on that date. The Respondent Employer’s
payroll for the week ending December 3, 1974, lists ap
proximately 140 employees.

2 There is no evidence at all that management observed Castillero’s ac-
tivity. 1 credit the testimony of Grossman, Supervisor Zskutinsky, and
Pagan that they never saw Morales at or pear the premises. Morales ads
mitted he never went into the nursing home, and that he never spoke
Grossman and did not know him by sight. Zakutinsky’s demeanof  Wss
impressive and his testimony was not impeached in any respect, while the
reverse is true of Morales on both counts. 1 therefore credit Zakutinsky'
denial that a meetmg between the two described by Morales ever ml
place.

3 Only those Lacal 1115 authorization cards in evidence, which were
authenticated by witnesses or by comparison with a known specimen:of
the signer's handwriting in evidence to have been executed by employees
on the Bruckner payroll on the dates signed or thereafter. have been
counted for purposes of this case. The Coison Corporation v. NL.R.B.,
347 F.2d 128, 134 (8th Cir. 1965); N.L.R.B. v. Philamon Laboratories,
Inc., 298 F.2d 176, 180 (2d Cir. i962). The signature on a card bearing-
the name of Luz Llanos does not match the specimen and has not been
counted. Cards for which a signature date was not estabiished have not
been counted, However, those on which the month and day figures are
reversed have not gone uncounted for that reason. 1 have counted the
card of Miguel Nieves who apparently signed the membership applica-
tion on Septe'nber 25, even though an additional signature at the bottom
of the card is dated October 2, 1974.

* Al fi igures given herein for the number of employees on the payro“
are imprecise because unit status was not completely developed.

8 The following cards have not been counted: the signature on lhﬂ
card bearing the name of John Lightbourne does not appear to be aus
thentic; additional otherwise valid cards have not been counted becausy
the signers left Bruckner’s employ before November 29.-1 find thai:
Ronald Japiesaud did not effectively revoke his authorization and 1 have :
counted his card. CI. Local 1384, United Automcbile, Aeraospace, Agricub:
tural Implement Workers, UAW (Ex-Cell-O Corporation), 219 NLRB 739

(1975).
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by an - : B. Conclusions

in the . As indicated, the General Counsel contends that the
idence, Respondents committed a Midwest Piping violation on
lorales' - December 18, 1974, by entering into the collective-bar-
-gnining agreement containing a union-security provision.
The General Counsel argues that a real question of rep-
_fesentation existed at that time by virtue of the Local

to au-
tember

dvising 1115 organizing campaign of which the Respondents
session were aware, whether or not Local 144 had authorization
Hector “cards from a majority of the employees. The Respond-
’y, and “ents assert that they relied on Gonzales’ card count es-
of the “tablishing a Local 144 majority, which was obtained by
i cards that Union without any assistance from Bruckner, and on
a total the Regional Director’s dismissal of the unfair labor
:d that practice charges filed by Local 1115; that Local 1115
14, one ~mever claimed to represént any of Bruckner’s emplcyees
5. The and never made its presence known to the Respondents
ser 24, -other than by sending its mailgram and filing its charges;
L4 .that Local 1115 was in possession of only one current
iber 27 suthorization card when it sent the mailgram and only a
} more few more when Gonzales counted the Local 144 cards
on the and when the collective-bargaining agreement was ex-
rds tes- ecuted which were insufficient to establish the existence
yre and of a question of representation. Under Board law, I must
ot sure “find these contentions to be without merit.®
aloyees It is clear that the intent of the Midwest Piping rule, as
:md 27 applied by the Board, is to preserve the Section 7 rights
had 21 of employees to determine freely among themselves who
Jloyer's *their agent for purposes of collective bargaining shall be
ists apr by barring an employer from making the choice for them
by recognizing or contracting with one of two compet-
ing unions.? All that is needed to trigger the rule is the
exaistence of a question of representation. It is not re-
quired that that question be resolved, but only that the
lero's ac rival union’s claim is not clearly unsupportable or spe-
wsky, amd cious or otherwise not a colorable claim.® That Local
srales sd- 1115 met this requirement is shown by its continuous
spoke o effort to obtain employee support throughout the fall of
Tﬁ;c‘:’: 1974, and its success in obtaining some cards.® More-
cutinaky's over, it put the Respondents on notice of its competitive
tver ook status by its mailgram to the Employer and its charges
- against both.1® The Respondents cannot therefore rely
ich wets
cimen of o )
mployees * To the extent that the Board’s application of the Midwes: Piping prin-
ave beer wple conflicts with that of decisions of certain United States Courts of
NLRE Appeals in cases relied on by the Respondents, the Boerd has expressed
T i ndlierence to its views set forth in the cases ciied herein unti the Su-
3 beanng preme Court passes on the issve. Inter-Isiond Resoris, Lid., d/b/a Kona
not bhees Surf Hotel, 201 NLRB 139, fn. 12 (1973), enforcement denied 507 F.2d
have o 411 (9th Cir. 1974). I am, of course, required to follow the Board. Jowa
gures ate Href Packers, Inc., 144 NLRB 615 (1963).
unted the Y Kay Jay Corperation d/b/a McKees Rocks Foodlend, 216 NLRB 968
> applis (1975,
i1 botlom * See American Can Company, 218 NLRB 102 (1975).
Y Jrnier-Island Resorts, Ltd. d/b/a Kone Surf Hotel, supra. Cf. Robert
e payinki }ull Gentilly Road Corporation d/b/c Robert Hall Clothes, et al, 207
NLRB 692 (1973}, where, unlike here, there was no evidence that the
e on t rival union’s organizing campaign continued viable during the critical
10 be W penod. The Boy's Markets, Inc., 116 NLRB 103 (1965}, enfd. 370 ¥.24 20S
1 bevaus (9th Cir. 1966) is similarly distinguishable on its facre
find thet '0 Contrery to the Respondent’s contention, Local 1115’s status as a
ad | haws competitor for the allegiance of the emplovees was not compromised by
L Agricwl it failure to demand recognition as their representative. Playskool, Inc., ¢
LRE 4% Duvision of Milion Bradley Company, 195 NLRB 560, enfcrcement denied

477 ¥.248 66 (7th Cir. 1973).

on the Gonzales card check. Their failure to notify or '
consider Local 1115 despite their knowledge of its con-
tinued interest in representing the employees ruled out
the check of only Local 144 cards as an accurate meas-
ure of employee choice. This conclusion is further sup- '
ported by the evidence that a number of employees
signed cards for both Unions.1!? ‘

Nor were the Respondents entitled to rely on the Re-
gional Director’s dismissal of the unfair labor practice
charges as an official go-ahead for according recognition
or for them to negotiate a collective-bargaining agree-
ment. The Regional Director was doubtless aware that
the card count had taken place, but it was not an unfair
labor practice to conduct the card count. Entering into a
collective-bargaining agreement with one of two compet-
ing unions on the basis of such a card count is an unfair
labor practice, but that had not happened yet when the
Regional Director dismissed the charges. Nor is it mate-
rial here that the Regional Director found no evidence
that the Emplover otherwise extended unlawful aid or -
assistance to Local 144, or that there is no independent
credible evidence to that effect in this record, as the
Midwest Piping rule operates independently of such evi-
dence.?? It was incumbent on the Respondents, there-
fore, after the charges were dismissed, to at least attempt
to contact Local 1115 and inquire whether it had aban-
doned its interest in representing the Bruckner employees
before they entered into negotiations.!?

I conclude that by executing a collective-bargaining
agreement containing a union-security clause in the face
of a real question of representation which had not been
settled under the special procedures of the Act, the Re-
spondent Employer rendered unlawful assistance and
support to the Respondent Union, in violation of Section
8(a)(2); discriminated against its employees in a manner
discouraging membership in the Charging Party and en-
couraging membership in the Respondent Union in viola-
tion of Section 8(a)(3); and interfered with, restrained,
and coerced its employees in violation of Section 8(a)(1)
of the Act. I conclude that by the same conduct the Re-
spondent Union caused the Employer to discriminate
against employees in violation of Section 8(a)(3), and
thereby violated Section 8(b)(2), and restrained and co-
erced employees in the exercise of rights guaranteed by
Section 7 and thereby violated Section 8(b}(1}A) of the
Act.

11 Inter-Island Resorts, Lid., d/b/a Kona Surf Hotel, supro; Playskool
Inc., supra. The evidence indicates that some of the dual signing took
place before and some after the card check; and that some employees
signed for Local 1115 before and some after they signed for Local 144.
Contrary to the Respondents’ contention, the Snow & Sons rule (Fred
Snow, Harold Snow, and Tom Snow d/b/a Snow & Sons, 134 NLRB 709
(1961), enfd. 308 F.2d 687 (9th Cir. 1962)) requiring an employer to bar-
gain with a nnion after a voluntary card count reveals a card majority is
not applicable where as here a known rival union is excluded. Intalco
Aluminum Corporation v. N.L.R.B., 417 F.2d 36 (9th Cir. 1969);, Henry
Eook, William Russ and Robert Klein d/b/a Sprain Brook Manor, 219
NLRB 809 (1975).

12 Henry Book, William Russ and Robert Klein d/b/a Sprain Brook
Manor, supra; Kay Jay Corporation d/b/a McKees Rocks Foodland, supra.

13 See Rivera Manor Nursing Home, Inc., 220 NLRB 124 (1975).
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IV. REMEDY

In order to effectuate the policies of the Act, I recom-
mend that the Respondents be ordered to cease and
desist from the unfair labor practices found and from in-
fringing in any like or related manner on employee rights
guaranteed by the Act.

Having found that the Respondent Employer and the
Respondent Union unlawfully entered into a collective-
bargaining agreement on December 18, 1974, I recom-
mend that the Employer be ordered to withdraw and
withhold recognition from the Respondent Union and
that both the Respondents be ordered to cease giving
effect to that agreement or to any renewal, modification,
or extension thereof until such time as the Respondent

Union shall have been certified by the Board as the ex-

clusive representative of the employees in question.

Having found that the Respondents further: violated
the Act by including in their December 18, 1974, collecs
tive-bargaining agreement a union-security provmo
recommend that they be ordered jointly and several
reimburse all present and former employees for all
ation fees, dues, or other moneys unlawfu]ly collec‘
pursuant to the ‘union-security provision or any ex
s1on, renewal, modification, or supplement thereof w:th
interest at 6 percent per annum, !4

Nothing herein shall require the Respondent Employer
to vary or abandon any wages, hours, seniority; or othe;
substantive feature of its relatxons with its employees
presently in effect.

[Recommended Order omitted from publxcatxon]

14 Hudson Berlind Carporalion, 203 NLRB 421 (1973), enfd. 494 F.2d
1200 (2d Cir. 1974); Playskool, Inc., supra.




